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TO THE HONORABLE SUPREME COURT OF NORTH CAROLINA:  

Plaintiff-Appellant, North Carolina State Conference of the National 

Association for the Advancement of Colored People (“NC NAACP”), respectfully 

requests Justice Tamara Barringer and Justice Philip Berger, Jr. be disqualified from 

participating in this case.  Disqualification is appropriate because Justice Barringer 

actively participated in the events at issue in this case and Justice Berger’s father is 

a named defendant in this action. 

STATEMENT OF FACTS 

At issue before this Court is the General Assembly’s authority to place 

constitutional amendments to the North Carolina Constitution on the ballot at the 

time the General Assembly was formed by a widespread illegal racial gerrymander 

and did not possess the popular sovereignty required to propose changes to the State’s 

Constitution.   

Justice Barringer was elected to serve in the General Assembly starting 

January 1, 2013 to represent North Carolina’s 17th district as a Senator.  Justice 

Barringer served in this position until January 1, 2019 and was a member of the 

General Assembly when this case was filed in August 2018.  Justice Barringer  not 

only served as a member of the General Assembly at the time that it was sued in the 

present action, and thus was a prior party in this case, but she also voted in favor of 

the legislation that placed the constitutional amendments at issue in this case on the 

ballot.  See N.C. Gen. Assembly, Sen. Tamara Barringer Vote History 2017-2018 

Session, https://www.ncleg.gov/Legislation/Votes/MemberVoteHistory/2017/S/368 
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(last visited March 26, 2021) (voting on HB 1092 (photo ID amendment), SB 75 

(income tax amendment)); NAACP v. Moore, No. 18-cv-9806, Complaint, Aug. 6, 2018 

(Wake Cty. Super. Ct.). 

Justice Berger’s father, Philip Berger Sr. (“Senator Berger”), was elected to 

serve as President Pro Tempore of the North Carolina state Senate starting January 

1, 2011.  In this role, Senator Berger presided over the Senate as it voted to place 

Constitutional amendments on the ballot. Senator Berger also voted in favor of the 

legislation that proposed the constitutional amendments at issue in this case.  N.C. 

Gen. Assembly, Sen. Phil Berger Vote History 2017-2018lSession, 

https://www.ncleg.gov/Legislation/Votes/MemberVoteHistory/2017/S/64 (last visited 

March 26, 2021) (voting on HB 1092 (photo ID amendment), SB 75 (income tax 

amendment)). He is a named defendant in this case. He continues to preside as 

President Pro Tempore of the Senate today, and is thus a party with decision-making 

power in this litigation.  

STANDARD OF REVIEW 

As this Court wrote in Ponder v. Davis, 

The purity and integrity of the judicial process ought to be protected against 
any taint of suspicion to the end that the public and litigants may have the 
highest confidence in the integrity and fairness of the courts. . . .  One of the 
fundamental rights of a litigant under our judicial system is that [they] shall 
be entitled to a hearing before a court to which no taint or prejudice is attached. 
. . .  It is the duty of Courts to scrupulously guard this right and to refrain from 
attempting to exercise jurisdiction in any matter where [a judge’s] qualification 
to do so is seriously brought in question. 
 

233 N.C. 699, 706 (1951) (internal citations omitted). 



‐3- 
 

 

N.C. Code of Judicial Conduct, Canon 3C(1) governs disqualification of a judge 

for impartiality which includes when the judge “has a personal bias or prejudice 

concerning a party” or when a relative within a third degree of relationship to the 

judge or the judge’s spouse is a party to the proceeding.  Canon 3C(1)(a), (d)(i), (iii). 

A judge should be disqualified if there is “‘sufficient force in the allegations 

contained in [the] motion to proceed to find facts.’”  N. Carolina Nat. Bank v. Gillespie, 

291 N.C. 303, 311, 230 S.E.2d 375, 380 (1976)), rev’d on other grounds, 330 N.C. 93, 

408 S.E.2d 729 (1991).  The party moving for recusal has the burden of objectively 

demonstrating that there are actual grounds for disqualification.  In re Nakell, 104 

N.C.App. 638, 647, 411 S.E.2d 159, 164 (1991).  But, once the movant presents 

evidence of “sufficient force” to require findings of fact, the judge whose recusal is 

requested should disqualify themselves.  See, e.g., N. Carolina Nat. Bank, 291 N.C. 

at 311. 

ARGUMENT 

 “An impartial judge” is a “prime requisit[e] of due process,” Ponder, 233 N.C. 

at 704.  The North Carolina judiciary long has stood as a safeguard to both North 

Carolina’s democratic system of government and the sacrosanct nature of our 

Constitution.   

The question here is not whether Justice Barringer and Justice Berger can 

keep an open mind on the issues and parties involved in this case.  The Judicial Code 

requires disqualification of judges in the situations set out in Canon C even if they 
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are in fact impartial and capable of presiding fairly over the matter before them.  See 

Fie v. State, 320 N.C. 626, 628-29 (1987).   

  Justice Barringer was a member of the General Assembly when the 

challenged actions occurred, she voted on the legislation to propose the 2018 

Constitutional Amendments and she was personally a defendant in this case from its 

filing on August 6, 2018 until January 1, 2019.  In this situation, there can be no 

question that she played a central role in the events at issue in this case and must be 

disqualified under Canon 3(C)(1)(a).  Justice Berger’s father, who falls within a first 

degree relationship with his son, is a current Defendant in this case, a primary leader, 

decisionmaker and spokesperson for the actions at issue in the case and the litigation, 

leaving no doubt that he must be disqualified under Canon 3(C)(1)(d)(i). 

I. Justice Barringer should be disqualified because she served in 
the General Assembly when the challenged legislation was 
adopted, she voted on the challenged legislation, and she was a 
defendant. 

 
As a matter of “public policy,” “no judge should sit in [their] own case, or 

participate in a matter in which [they have] a personal interest, or [have] taken sides 

therein.”  Ponder, 233 N.C. at 703; see also In re Murchison, 349 U.S. at 136.  

In Ponder, the presiding judge previously took “an active part” in the election 

that was the subject of the proceeding and was therefore disqualified.  233 N.C. at 

703.1  Here, Justice Barringer’s role in the underlying controversy is more direct than 

                                                            
1 In Williams v. Pennsylvania, the U.S. Supreme Court held that a judge was disqualified 
where “in an earlier role as a prosecutor, [the judge] had significant involvement in making 
a critical decision in this case.” 136 S. Ct. 1899, 1906 (2016). Williams was decided under the 
Due Process Clause of the U.S. Constitution, which has a higher standard for disqualification 
than most state judicial codes. 
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that of the judge in Ponder.  Justice Barringer was a member of the General Assembly 

who voted to place the constitutional amendments at issue in this case on the ballot, 

thereby actively participating in the events “out of which the present controversy 

arose.”  233 N.C. at 703.  Indeed, she was more than a participant, she was a 

decisionmaker in enacting the legislation that this case challenges and therefore, due 

to the matter at issue in this case, would be serving as judge of her own actions.  

Furthermore, she was still a member of the General Assembly when the present suit 

was filed, making her a former Defendant in this very action.2  Justice Barringer has 

personal knowledge of the underlying controversy and legal action because she 

directly participated in it.  The authority of the North Carolina legislature—and 

therefore the authority of Justice Barringer as Senator at the time the legislation 

proposing constitutional amendments was voted on—is the crux of this case.  It is 

difficult to imagine a stronger case for disqualification than one in which the Judge 

previously participated in authorizing the action currently challenged, previously 

was a defendant in the case, and whose power as a legislator is the subject of the case.  

 

 

 

                                                            
2 Justice Barringer lost her re-election campaign to represent District 17 in the NC Senate in 
the November 2018 election, See “11/6/2018 Official General Election Results – Wake,” NC 
SBOE, 
https://er.ncsbe.gov/index.html?election_dt=11/06/2018&county_id=92&office=NCS&contest
=1140; N.C. Gen. Assembly, Sen. Tamara Barringer Vote History 2017-2018 Session, 
https://www.ncleg.gov/Legislation/Votes/MemberVoteHistory/2017/S/368 (last visited March 
26, 2021). 
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II. Justice Berger should be disqualified because his father is a 
defendant in this case and thus Justice Berger is within a third 
degree familial relationship with a defendant 

 

The need for recusal is straightforward and obvious when a judge’s close family 

member is a party to the proceeding.  The Judicial Code of Conduct directs 

disqualification of judges in these situations.  Canon 3C(1)(d)(i) (requiring 

disqualification when “a person within the third degree of relationship” to the judge 

“[i]s a party to the proceeding . . . ”).  This Court recently demonstrated a strong 

commitment to this principle, announcing the disqualification of five of its seven 

justices because they had numerous relatives who “are or may be” members of a 

plaintiff class of 222,000 public employees in a class action dispute over health 

benefits.  See Lake v. State Health Plan for Tchrs. & State Emps., 852 S.E.2d 888 

(N.C. 2021) (notifying the parties that pursuant to Canon 3C(1)(d)(i), five justices “are 

disqualified” and the Court will lack a quorum for the proceeding unless the parties 

agree each justice’s basis for disqualification is immaterial or insubstantial or the 

Court invokes the Rule of Necessity). 

The grounds for Justice Berger’s recusal in the present case requires little 

explanation.  Senator Berger was a leader in the decision to propose and support 

constitutional amendments in 2018.  Senator Berger remains the President pro 

tempore of the Senate and is a named Defendant and spokesperson in this case with 

decision-making power over the litigation at issue here and a significant stake in the 

outcome.  See Brendan O’Brien, “North Carolina Rules Voter ID, Tax Cap 

Unconstitutional” (Feb. 22, 2019), https://www.reuters.com/article/us-north-carolina-
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amendments/north-carolina-judge-rules-voter-id-tax-cap-amendments-

unconstitutional-idUSKCN1QC03G (Berger called the lower court’s decision to 

invalidate two of the constitutional amendments “absurd.”).  Accordingly, Justice 

Berger should be disqualified from participating in this proceeding where, by 

definition, he would be judging the actions of his father, and deciding on the contours 

of his father’s power. 

CONCLUSION 

For the reasons stated herein, NC NAACP requests Justice Berger and 

Justice Barringer be disqualified from participating in this proceeding. 

 

Respectfully submitted this 23rd day of July 2021. 
 

/s/ Kimberley Hunter   
Kimberley Hunter 
N.C. Bar No. 41333 
Southern Environmental Law Center 
601 W. Rosemary Street  
Suite 220 
Chapel Hill, NC 27516-2356 
Phone: (919) 967-1450 
Fax: (919) 929-9421 
khunter@selcnc.org 
 

N.C. R. App. P. 33(b) Certification: I 
certify that all of the attorneys listed 
below have authorized me to list their 
names on this document as if they had 
personally signed it. 

 
David Neal 
N.C. Bar No. 27992 
Southern Environmental Law Center 
601 W. Rosemary Street  
Suite 220 
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Chapel Hill, NC 27516-2356 
Phone: (919) 967-1450 
Fax: (919) 929-9421 
dneal@selcnc.org 
 
Irving Joyner 
N.C. Bar No. 7830 
P.O. Box 374 
Cary, NC 27512 
Telephone:  (919) 319-8353 
Facsimile:  (919) 530-6339 

 
Daryl V. Atkinson 
N.C. Bar No. 39030 
Caitlin Swain  
N.C. Bar. No. 57042 
Kathleen E. Roblez 
N.C. Bar No. 57039 
Forward Justice 
400 W. Main Street, Suite 203 
Durham, NC 27701 
Telephone: (919) 323-3889 
 
Attorneys for Plaintiff- Appellant NC NAACP 
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CERTIFICATE OF SERVICE 

The undersigned attorneys hereby certify that they served a copy of the 
foregoing Motion to Disqualify upon the parties via e-mail and by the filing system 
to the attorney for Defendants and Amici named below: 
 
D. Martin Warf   
Nelson Mullins 
Glenlake One, Suite 200 
4140 Parklake Avenue 
Raleigh, Nc 27612 
Phone: (919) 329-3881 
martin.warf@nelsonmullins.com  
Attorney for Defendants 
 
Daniel F. E. Smith 
Jim W. Phillips, Jr. 
Eric M. David 
BROOKS, PIERCE, McLENDON, 
HUMPHREY & LEONARD, L.L.P. 
Suite 2000 Renaissance Plaza 
230 North Elm Street (27401) 
Post Office Box 26000 
Greensboro, NC 27420 6000 
Phone: 336-373-8850 
dsmith@brookspierce.com 
jphillips@brookspierce.com 
edavid@brookspierce.com 
 
Attorneys for Roy Cooper, Governor of the State of North Carolina 
 
Robert E. Harrington 
Adam K. Doerr 
Erik R. Zimmerman 
Travis S. Hinman 
ROBINSON, BRADSHAW & HINSON, P.A. 
101 North Tryon Street, Suite 1900 
Charlotte, North Carolina 28246 
Phone: (704) 377-2536 
rharrington@robinsonbradshaw.com 
adoerr@robinsonbradshaw.com 
ezimmerman@robinsonbradshaw.com 
thinman@robinsbradshaw.com 
 
Attorneys for the North Carolina Legislative Black Caucus 
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Colin A. Shive 
Robert F. Orr 
150 Fayetteville St Suite 1800  
Raleigh, NC 27601 
cshive@tharringtonsmith.com 
orr@rforrlaw.com 
 
Attorneys for North Carolina Professors of Constitutional Law 
 
Jaclyn Maffetore 
Leah J. Kang 
Kristi L. Graunke 
ACLU of North Carolina Legal Foundation 
P. O. Box 28004 
Raleigh, NC 27611-8004 
Tel: 919-834-3466 
jmaffetore@acluofnc.org 
lkang@acluofnc.org 
kgraunke@acluofnc.org 
 
Attorneys for ACLU of North Carolina 
 
 
John J. Korzen 
Wake Forest University School of Law 
PO Box 7206 
Winston-Salem, NC 27109-7206 
(336) 758-5832 
korzenjj@wfu.edu 
 
Attorney for Democracy North Carolina 
 
 
Douglas B. Abrams 
Noah B. Abrams 
ABRAMS & ABRAMS 
1526 Glenwood Avenue 
Raleigh, NC  27608 
dabrams@abramslawfirm.com 
nabrams@abramslawfirm.com 
 
Matthew E. Lee 
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Whitfield Bryson LLP 
900 W. Morgan St.  
Raleigh, NC  27603 
matt@whitfieldbryson.com 
 
Attorneys for North Carolina Advocates for Justice 
 
 

This the 23rd day of July, 2021. 
 

/s/ Kimberley Hunter 
 
Kimberley Hunter 
N.C. Bar No. 41333 


