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TO THE HONORABLE JUSTICES OF THE SUPREME COURT OF 
NORTH CAROLINA: 

Plaintiffs respectfully submit this motion for prompt 

disqualification of Justice Philip Berger, Jr., pursuant to Canon 

3C(1)(d)(i) of the North Carolina Code of Judicial Conduct, or, in the 

alternative, for deferred consideration of disqualification following the 

Court’s resolution of Plaintiffs’ emergency petition for supersedeas and a 

temporary stay.  In support of this motion, Plaintiffs state as follows: 

1. Canon 3C(1)(d)(i) of the North Carolina Code of Judicial 

Conduct governs disqualification of judges based on the appearance of 

impartiality, including when a judge has a close enough familial 

relationship with a party to a case.  This Canon provides, in relevant part: 

On motion of any party, a judge should disqualify 
himself/herself in a proceeding in which the judge’s 
impartiality may reasonably be questioned, including but not 
limited to instances where … [t]he judge or the judge’s spouse, 
or a person within the third degree of relationship to either of 
them, or the spouse of such a person … [i]s a party to the 
proceeding, or an officer, director, or trustee of a party. 

2. Notably, disqualification is required in the situations set out 

in Canon C even if a judge is in fact capable of impartially presiding over 

the case before them.  See Fie v. State, 320 N.C. 626, 628-29 (1987). 
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3. Here, Justice Berger, Jr.’s father, Senator Philip Berger Sr., 

is a named defendant in this case—“a party to the proceeding.”  The plain 

text of Canon 3C(1)(d)(i) thus unequivocally mandates disqualification.  

The parent-child relationship is a familial relationship of the first degree. 

4. Indeed, Canon 3C(1)(d)(i) would require disqualification in 

situations where the appearance of impartiality was far more attenuated 

than here.  For instance, disqualification would be required if the spouse 

of a judge’s spouse’s niece or nephew were a director of a corporation 

named as a party in a case.  The appearance of impartiality is at its apex 

when, as here, the judge’s own father is a named defendant. 

5. It does not matter that Senator Berger is named as a 

defendant in his official capacity as Senate President Pro Tempore.  On 

its face, Canon 3C(1)(d)(i) makes no distinction between a judge’s family 

member named as a party in their personal, official, or any other 

capacity.  It states without exception that disqualification is required if 

the judge’s family member “[i]s a party to the proceeding.”  The text of 

Canon 3C(1)(d)(i) reinforces this conclusion by mandating 

disqualification even where the judge’s family member is not themself a 

party to the case, but rather is “an officer, director, or trustee of a party.”  
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If disqualification is required where a judge’s family member is merely 

an officer or director of a corporation named as a party, a fortiori it is 

required where the judge’s own father is named as a defendant in an 

official capacity.  After all, a judge’s family member who sits on a 

corporation’s board of directors has no personal interest in the litigation 

and the disqualification of the judge is solely due to the family member’s 

official role.  Furthermore, despite being named in his official capacity, 

Senator Berger is personally engaged in the defense of this case, wielding 

direct control over the litigation strategy, including as to this appeal.1 

6. In an abundance of caution, to avoid any later claim of waiver, 

Plaintiffs are raising this mandatory basis for disqualification now and 

seeking prompt disqualification of Justice Berger, Jr., at this time. 

7. However, as all parties have agreed, time is of the essence in 

resolving Plaintiffs’ emergency petition for supersedeas and a temporary 

stay.  This case involves the voting rights of over 56,000 North 

Carolinians, and the State Board warned last week that a stay of the trial 

 
1 See, e.g., Senator Berger Press Shop, Appeals Court Grants 
Legislators’ Request to Block Lower Court Ruling in Felon Voter Case, 
(Sept. 3, 2021), https://tinyurl.com/d5t3pf73. 
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court’s expanded injunction would threaten its basic ability to conduct 

elections in which early voting starts in just 10 days.  Although all 

litigants in North Carolina courts are entitled to enforcement of the Code 

of Judicial Conduct provisions ensuring both the reality and appearance 

of impartiality, Plaintiffs’ foremost interest is in the Court’s prompt 

resolution of their emergency request for supersedeas and a temporary 

stay, even if it requires the full Court’s participation at this time. 

8. Accordingly, if time does not permit consideration of 

disqualification now, and to avoid any delay that would further 

jeopardize the State Board’s ability to conduct the upcoming elections in 

orderly fashion, Plaintiffs request, in the alternative, that consideration 

of this motion under Canon 3C(1)(d)(i) be deferred until after the Court 

resolves Plaintiffs’ petition for supersedeas and a temporary stay.  

CONCLUSION 

For the reasons stated herein, Plaintiffs respectfully request that 

Justice Berger, Jr. be disqualified promptly from participating in this 

case, or, in the alternative, that consideration of disqualification be 

deferred until after resolution of Plaintiffs’ emergency petition for 

supersedeas and a temporary stay. 
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Respectfully submitted this the 6th day of September 2021.  

FORWARD JUSTICE 
 
Electronically Submitted                
Daryl Atkinson  
NC Bar # 39030 
daryl@forwardjustice.org 
 
N.C. R. App. P. 33(b) Certification: 
I certify that the attorneys listed 
below have authorized me to list their 
names on this document as if they had 
personally signed it. 
 
Caitlin Swain (NC Bar # 57042) 
Whitley Carpenter (NC Bar # 49657) 
Kathleen Roblez (NC Bar #57039)  
Ashley Mitchell (NC Bar #56889) 
400 W Main St., Suite 203 
Durham, NC 27701 
 
ARNOLD & PORTER  
      KAYE SCHOLER LLP 

R. Stanton Jones* 
Elisabeth S. Theodore* 
601 Massachusetts Ave. NW 
Washington, DC  20001 
stanton.jones@arnoldporter.com 
 
PROTECT DEMOCRACY PROJECT 

Farbod K. Faraji* 
2120 University Ave. 
Berkeley, CA 94704 
farbod.faraji@protectdemocracy.org 

 
*  Pro hac vice to be filed   Counsel for Plaintiffs 



 
 

CERTIFICATE OF SERVICE  

The undersigned hereby certifies that Plaintiffs’ Motion For Prompt 

Disqualification Of Justice Berger, Jr., Or, In The Alternative, For Deferred 

Consideration Of Disqualification Following The Court’s Resolution Of 

Plaintiffs’ Petition For Supersedeas And A Temporary Stay was served on 

the parties to this action via email and was addressed to the following 

counsel: 

N.C. DEPARTMENT OF JUSTICE 
Post Office Box 629 
Raleigh, NC  27602   
Paul M. Cox 
Special Deputy Attorney 
General 
pcox@ncdoj.gov  
Terence Steed 
Special Deputy Attorney General 
tsteed@ncdoj.gov 

Counsel for State Board Defendants 

PHELPS DUNBAR 
4141 Parklake Avenue, Suite 530 
Raleigh, NC 27612 
Jared M. Butner  
jared.butner@phelps.com  
Nathan A. Huff  
nathan.huff@phelps.com  

COOPER & KIRK, PLLC 
1523 New Hampshire Avenue, 
NW 
Washington, D.C. 20036 
Nicole Jo Moss 
nmoss@cooperkirk.com  

Counsel for Legislative Defendants
 

This the 6th day of September 2021.  

Electronically Submitted                
Daryl Atkinson  
Counsel for Plaintiffs 

 

 


